3io                   Law, Its Origin

true, as these distinguished codifiers assert, that all
that is intended by codification is to reduce to
writing only such parts of the law as are known, what
objection can there be to a statement of that truth
in the code itself?

They would say, probably, that this would do
neither good nor harm, that it would not create law
where none existed. If to this the answer were
made that the judges would not think so, and that
if the code itself were made to declare that it in-
tended only to reduce the law to writing so far as
known precedents made it possible, they would
experience no difficulty in finding a law by which
to decide any future case on the facts being presented,
even if it was up to that time unknown. "Yes,"
they would say, "but their decision would proceed,
not from law, but from their mere arbitrium; they
would make the law by which they gave judgment/'
As I have fallen into the form of dialogue, I must
pursue it a little further.

Ques. Do you mean to say that the judge in such
a case follows no rule, but he decides according to his
mere pleasure and under no responsibility, for if you
do, you mean that he might freely govern his deci-
sion by tossing a coin and not be held accountable
therefor.

Ans. Oh, we do not mean that. The Judge is un-
doubtedly bound to make his decision according to
all those considerations of human experience, sound
sense, custom, right reason, conscience, equity, and
justice which lawyers apply to such cases.

Qnes. Then there are certain things which exist